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What does degeneration mean? The use and abuse of an 

ambiguous word 

Richard Wigley, Christopher Walls, David Brougham, Peter Dixon 

Abstract 

The use of the word degeneration, particularly in the compensation arena, is not 

recommended. It is imprecise and is interpreted in different ways by radiologists, 

clinicians and insurers. Insurers use the word to conclude that any so called 

degenerative changes mean that there is age causation so that compensation can be 

denied. These changes can be caused by single or multiple injuries continuing heavy 

work and other causes. Each risk factor should be carefully assessed in each case. 

Interpretation of the imprecise and pejorative terms degeneration and degenerative 

can be misleading and confusing. It is often assumed by clinicians that degeneration 

implies an age relation and then some insurers make a false assumption that a 

statistical relation to age equates age to causation. Dorland’s Medical Dictionary 

defines degeneration as deterioration, change from a higher to a lower form, 

especially to a lower or less functionally active form. 

In the compensation arena it is often stated that “the observed changes are 

degenerative and therefore due to age and so are not caused by injury or a gradual 

process from chronic overload or other possible causes.” This can lead to 

inappropriate refusal of insurance entitlement.
1
 Those with osteoarthritis (OA), spinal 

disc disease or tendinopathy may be refused compensation on an assumption of age 

causation when age is not the substantial cause or has only a minor role. All possible 

risk factors should be considered in assessing the causation of all musculoskeletal 

conditions
.
 

When radiologists use the word degeneration they understand that such appearances 

can result from the cumulative effect of repeated minor and major impacts and 

physiological use, not just age.
2,3

 Usually changes called degenerative do not cause 

any symptoms and so are of no clinical importance.
4
 

Radiologists expect clinicians to assess, what they report as degenerative changes, 

together with the clinical observations, as part of the normal clinical path leading to 

diagnosis, but some clinicians and insurers interpret degeneration as meaning the 

ageing process. These conditions would be more precisely described as osteoarthritis 

for synovial (diarthrodial) joints, spondylosis for the spine and tendinopathy for the 

tendons as these terms do not imply causation. Insurers may still take these terms to 

imply age causation. 

It is important to distinguish immutable risk factors such as sex, age and genetics 

which predispose to injury but do not cause injury. An accident or other 

environmental change is necessary to cause the injury. 
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The New Zealand Accident Compensation Corporation (ACC) often deems injuries to 

be aggravating factors of pre-existing degenerative and so age-related conditions, no 

matter how minor the changes. More logically, these radiological changes should be 

regarded as being caused by the interaction of several causes (risk factors). The 

effects of these are cumulative and so will increase with age. This is a statistical age 

relationship which does not indicate age causation. This association can be 

coincidental. Minor OA usually does not cause any symptoms at all.
4
  

For example it is inappropriate that a 28-year-old nurse with 10 years exposure to 

heavy lifting as a nurse is described as having degenerative changes at one level, only 

but is told by her employer and/or the insurer that her pain and loss of function were 

due to age-related degeneration. More likely, lifting heavy patients and to a lesser 

extent gardening and playing net ball have combined to produce the lumbar disc 

protrusion. She was too young to have the loss of tissue resilience of later life which 

could lead to multi-level changes. So, the decision not to grant compensation in this 

case was neither logical nor just. 

Spinal disorders 

In the spine degeneration is often used to describe loss of disc height, traction spurs 

and annular osteophytes. The loss of disc height puts an abnormal load on the facet 

joints causing secondary OA. Though there are many papers written under the title 

degenerative disk disease we have not found an explicit definition of this term. 

Radiological reviews of degenerative diseases of the spine
2,3

 consider that the main 

pathogenic factor is chronic overload and that such changes may not cause symptoms. 

The name spondylosis is more satisfactory as it does not imply a cause. Degenerative 

changes in the posterior synovial (diarthrodial) joints are better labelled as 

osteoarthritis, which may not be caused by age.  

Freemont
5
 explains that changes said to be degenerative in the spinal discs may result 

from the interaction of one or more of the following risk factors: 

• Diffusion of nutrients and oxygen across the inter-vertebral disc matrix 

• Soluble regulators of cell function 

• Mechanical load including and 

o acute, repeated and gradual process injuries  

o excessive spinal loading or obesity  

• Genetic influences* 

• Ageing and senescence* 

(*Immutable predisposing factors) 

Others have suggested that micro-fractures in the subjacent bone lead to breakdown of 

the disc.
2 

This suggests injury causation.  

Seidler et al
6
 found a strong dose-related relationship of cumulative physical load, 

lifting/carrying or extreme forward bending to lumbar spondylosis (osteochondrosis) 

in 229 men attending orthopaedic clinics compared with 197 controls. The same result 

was found for 135 cases who also had disc herniation. 
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Battie et al
7,8

 in a large magnetic resonance imaging (MRI) study of twins noted that
 

there is no agreed definition of degenerative disc degeneration. They did not state 

their inclusion and exclusion criteria nor did Sambrook et al
9
 in a similar twin study.  

In a more recent paper
10

 Battie et al define degenerative disease of the spine 

(spondylosis) as decreased disc height and disc dessication on MRI scan. This 

restricted definition precludes comparison with other studies. Battie et al
7,8

 found that 

genetic predisposition had more effect than occupational workload.  

Battie et al
7,8

 did not show a relation to age for disc height narrowing, disc herniations 

or upper end plate changes and only showed a moderate increase for signal intensity, 

disc bulging, osteophytes or fatty infiltration. These MRI changes are usually 

described as degenerative but reduced disc height, disc herniations, disc bulging and 

end plate changes can occur in spinal injuries and chronic overload. We have not 

found direct evidence that age alone can cause such changes.  

Using a summative “degenerative” scale to assess spinal MRI changes
10

 in 120 

subjects, over 40 years old, with chronic back pain, there was a relation to age and 

global “degenerative” change (disc height loss, number of narrowed discs, spinal 

stenosis, and spondylolisthesis). They found that physical occupational exposure, a 

heavier work load, pain duration and disability were associated with degeneration.  

Some disc degenerative changes in the spinal discs could be more accurately labelled 

internal disruption of the disc (IDD).
11,12

 Annular tears usually show on MRI. Though 

this suggests injury causation this can be labelled “age related degeneration.” 

Discography induces pain and indicates which disc causes the pain but this is not 

usually done as it is not without risk.  

Schmorl’s nodes
13

 which are heritable,
14

 are often disregarded as irrelevant as they are 

usually asymptomatic but acute injuries can produce the same appearances with a 

break (fracture) in the end plate with herniation of disc material into the vertebral 

body and so can cause back pain. It is not clear whether such cases, or cases of IDD 

have been excluded in papers entitled disc degeneration. Presumably cases with nerve 

root involvement were excluded.  

In a study of diagnostic labels and perceived diagnosis in chronic low back pain Sloan 

and Walsh
15

 found that the use of degenerative terms, such as wear and tear, were 

associated by patients with a poor perceived prognosis. 

Synovial joints—osteoarthritis 

Osteoarthritis of the synovial joints also results from the combination a number of 

causes (risk factors)
17,18

 so it is misleading to call this degenerative arthritis. For 

example, osteoarthritis of the knee results from a combination of many causes such 

as: 

• Fracture through joints  

• Chondral injuries 

• Meniscus tears 

• Repeated heavy loading, prolonged bending, crouching and squatting
18

 

• Repeated injury  
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• Obesity 

• Knee deformity 

• Inflammatory arthritis 

• Heredity  

• Hypermobility* 

• Some rare hereditary conditions* and 

• Sex*  

(* Immutable factors) 

The cumulative interaction of these factors determines the age of onset of symptoms 

and so there will be an increased prevalence and severity with age at least to 

retirement age. Studies will then show a statistical relation to age which is 

coincidental and so does not imply age causation. Yiuqin et al
19

 have shown that the 

incidence of osteoarthritis falls after the age of 70 years.  

This suggests that age alone is not an important cause. For instance knee cartilage and 

cruciate ligament injuries, which are so common in footballers, lead to a very high 

rate of secondary osteoarthritis.
20

 The prevalence of this will increase with age though 

it is clearly not caused by age.  

Linear (bucket handle) tears in the knee menisci result from acute injuries. More 

complex partial thickness meniscus tearing has been attributed to “degeneration” and 

so to age but this could also be due to chronic overload or repeated injuries.  

Tendon disorders—tendinopathy 

Tendon disorders are often described as degenerative though there is no evidence of 

age causation. This applies to the tendons at the wrist, ankle, hip, rotator cuff tendons 

and elbow. Tendinopathy of the extensor origin tendons at the elbow (epicondylitis) is 

common. The suffix itis suggests inflammation which is usually not evident so the 

term tendinopathy is preferred as this does not imply inflammation. If the synovial 

sheath of the tendon is inflamed the name tenosynovitis is appropriate. 

Repetitive tendon overload in athletes causes tendinopathy and sudden excess load 

can rupture the tendon. Age-related muscle atrophy is associated with elasticity 

changes in the tendon
21

 implying greater susceptibility to injury.  

The alleged degenerative changes in tendons may be caused by a combination of 

factors such as: 

• Repeated overload 

• Single injuries 

• Multiple injuries 

• Sport injuries 

• Vibration 

• Obesity
22
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• Cefloxacin  

• Age (immutable) 

• Genetic
2,3

 

Tendinopathy may be found in the absence of symptoms in the shoulder. The study by 

Allander
24

 showed a decrease in the prevalence and incidence of shoulder pain and 

epicondylitis past the age of sixty. This is contrary to expectation if age was the main 

cause and suggests that occupation, and/or the other factors listed above are the 

explanation. 

The rotator cuff 

Acute injuries and sustained overloads can cause partial or complete tears of the 

rotator cuff tendon without causing symptoms. Again a relationship to age may be 

assumed to imply age causation without considering the alternative causes. 

In a 20-year prospective study of 883 asymptomatic subjects,
25

 63 developed chronic 

shoulder disorders. Work exposure to repetitive shoulder movements increased the 

risk (odds ratio [OR] 2.3) and vibration (OR 2.5) of developing shoulder disorders. 

For three of these risks, lifting heavy loads and working in awkward postures the risk 

increased to an odds ratio (OR) of 4. “The effects seem to be long-term so that the 

accumulation of damage in shoulder tissues can be seen several years after work life 

has ended.”  

Age relationship was only significant for women and only body mass for men. Highly 

repetitive arm activity and sustained 60 degrees flexion or abduction can cause rotator 

cuff injuries.
26

 In asymptomatic volunteers
27

 full thickness rotator cuff tears increased 

with age up to 50 years but did not increase past 50. Shoulder tendinitis was more 

common in bricklayers, rock blasters and with those with vibration exposure 

compared to foremen.
28

 

Similarly tendinopathy and/or rupture of the Achilles and other tendons can be caused 

by acute injuries and repeated overload in sport and similar occupational activities.
29 

 

Conclusion 

Radiologists, clinicians and insurers frequently put different interpretations on the 

word degeneration leading to confusion. It is suggested that this ambiguous word 

should be abandoned and replaced by osteoarthritis, spondylosis and tendinopathy as 

these terms do not imply causation. This would prevent false assumptions of age 

causation leading to flawed legal decisions in the New Zealand environment 

hindering early rehabilitation to the disadvantage of the patient. The various risk 

factors for each disorder should be carefully assessed in each case. Prevention, control 

strategies and compensation decisions would then be more logically based.  
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Refer to: Bromberg W: Functional overlay: An illegitimate diag-
nosis? (Forensic Medicine). West J Med 130:561-565,
Jun 1979 Forensic Medicine

Functional Overlay: An Illegitimate

Diagnosis?
WALTER BROMBERG, MD, Sacramento, California

Functional overlay is not a recognized psychiatric diagnosis. Evaluating func-
tional overlay and differentiating between this concept and organic conditions
is important in medicolegal areas in which financial values are placed on pain
and disability. Functional overlay is not malingering: the former is based on

preconscious or unconscious mechanisms, the latter is consciously induced.
In considering psychologic reactions to pain and disability, a gradient of

simulation, malingering, symptom exaggeration, overvaluation, functional
overlay and hysteria is useful. The dynamics of overlay are a combination of
anxiety from body-image distortion and depression from decreased efficiency
of the body, as well as the resulting psychosocial disruption in a patient's life.

THE DESCRIPTION functional overlay is an out-
of-wedlock term, a bastard offspring of malinger-
ing and hysteria. Neither the current Diagnostic
and Statistical Manual of Mental Disorders by
the American Psychiatric Association (DSM II,
1968)1 nor the thoroughly revised third edition
of the manual, still in draft form,2 includes this
term. Hinsie's Psychiatric Dictionary3 does not
define the phrase, nor does Dorland's Medical
Dictionary.4 Although the literature regarding
this condition is sparse, functional overlay is a
matter of daily experience for physicians, especi-
ally orthopedic surgeons, neurosurgeons, neu-
ropsychiatrists and physiatrists working with
medicolegal matters. Formal medicine does not
acknowledge the term. Nonetheless, the need to

advise courts and attorneys, who attempt to as-

The author is Adjunct Professor of Legal Medicine, McGeorge
School of Law, University of the Pacific, Sacramento, and in
private practice in Sacramento, California.

Reprint requests to: Walter Bromberg, MD, 3353 Cottage Way,
Suite 10i, Sacramento, CA 95825.

sign financial values to pain and disability, forces
physicians to accept the concept.

There are no medical tests to measure the ex-
tent of emotional reactions to injury: functional
overlay cannot be confirmed objectively. It is not
a diagnosis. Still the concept has concrete mean-
ing in medicolegal areas and physicians are
called upon to assist the law in differentiating
between legitimate diagnoses and descriptive
phrases such as functional overlay. A case chosen
from hundreds seen every day by those who deal
with traumatology will illustrate the problem of
evaluating functional overlay.

Report of a Case

A divorced woman in her 50's was driving a
car at a slow speed when the left front wheel was
struck by a car rounding a corner. The impact
was minor. She was bounced around, striking
the door jamb to her left with her head. She felt

THE WESTERN JOURNAL OF MEDICINE 561.
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FUNCTIONAL OVERLAY

dazed but did not lose consciousness. For three
days she did not seek medical help even though
headache, numbness in the right hand and leg,
double vision (reportedly), neck pain, fatigue
and nervousness occurred. Examination by her
practitioner resulted in a diagnosis of "transient
cerebral ischemia" following "whiplash." Con-
servative treatment was of no benefit.
The woman was referred to a neurosurgeon,

an orthopedic surgeon, a neurologist and a phys-
iatrist. A full workup (scan, x-ray studies and the
like) in a hospital showed no abnormalities.
Cervical x-ray films were normal and "moderate
degenerative osteoarthritis" of the lumbar spine
was noted. The neurosurgeon found the results
of examination "essentially negative"; the ortho-
pedic surgeon diagnosed "radiculopathy" in the
cervical area; the physiatrist found possible carpal
tunnel syndrome, with indications of hysteria; a
neurologist diagnosed "possible radiculopathy
with functional overlay"; the primary care physi-
cian diagnosed "posttraumatic headache."

Symptoms continued unabated for two years.
The patient said that she had difficulty concen-
trating, and that weakness in the right hand (to
the point of being unable to hold a pencil),
nervous tension and persistence of the original
symptoms were present. Finally, as a result of
disability, she had to retire after 20 years as a
statistician. During the two years following the
accident her work, which until then had been
reported as outstanding, had deteriorated. Retire-
ment resulted in embarrassment, depression and
especially a loss of the companionship of her
fellow workers ("They were my daytime family,"
she explained).
Her medical history indicated treatment of hy-

pertension, tachycardia, cerebral arteriosclerosis,
arthritis, nervous tension and kidney problems,
none of which had interfered with her work or
social life until the accident, 1½/2 years before
retirement.
Though the patient had not been negligent and

had not caused the accident, on examination two
years later she was depressed and tense, and had
bitter complaints regarding her condition. She had
always been proud of her self-sufficiency, health,
professional proficiency, and capacity for friend-
ship with supervisor and co-workers-and these
all were destroyed. The weakness of her right
hand was her greatest physical concern.

Results of neurological examination showed a
few signs of questionable significance: the right

hand was extremely weak with no change in re-
flexes, sensory deficit, limitation of movement,
organic tremor or actual motor impairment. The
deterioration that the patient said she felt could
not be shown on repeated examination. A diag-
nosis of functional overlay was confirmed.

It was clear that the patient's disabilities had
psychologic roots; for example, unanticipated low
self-esteem, cQnfirmed when separation anxiety
developed after the patient's retirement. The
clinical problem was to estimate whether the per-
sistence of symptoms related to the accident.

Discussion
In distinguishing between malingering, func-

tional overlay and hysteria, medicolegal experts
may join some attorneys and other nonmedical
persons in regarding functional overlay as a
meretricious claim on the part of a disabled liti-
gant. Others may seek explanations in the murky
waters of the unconscious. In any event, the con-
cept of functional overlay is shadowy, less ma-
lingered than malingering, less neurotic than hys-
teria, and yet seemingly partaking of both. In
short, functional overlay is a pariah in the uni-
verse of respectable diagnoses.
Barham Carter, writing in 1967 in the Lancet,5

identifies functional overlay as lying' "between
general medicine, neurology and psychiatry
a borderland difficult tQ define . . . belonging to
none of these disciplines." He offers the following
classification of such conditions: (1) conversion
reactions of hysterical type, (2) anxiety and de-
pressive reactions and (3) environmental-stress
reactions-that is, personal and financial prob-
lems. Carter urged that "more time than usual
be spent in evaluating functional overlay . . .

[and] a change in the attitude of vague annoyance
and resentment ... common among some doctors
towards these patients."

Another British investigator, Henry Miller,6
reviewed 4,000 cases of accident neurosis (1961)
in which malingering and "gross functional com-
plaints following injury" were evaluated. This
phrase can be construed in American usage as
functional overlay. Miller and Cartlidge7 statql
in a 1972 paper that "simulation, exaggeration
and willfully false . . symptoms" were closely
allied. No mention of functional overlay as such
was made in the paper but the authors' views are
shown in their statement that "medical simula-
tion occurs only where it is hoped that it will
yield personal or economic gain." Presumably,
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FUNCTIONAL OVERLAY

Miller and Cartlidge included primary and sec-
ondary gain as motives for simulation.

It is fair to say that most physicians would
agree that gain of some kind is a factor in all
the conditions under discussion. In the older
literature on the subject, simulation, malingering
and hysteria were lumped together as manifesta-
tions of gain. Therefore, Walter Schaller, in the
Journal of the American Medical Association
stated in 19398
Every posttraumatic neurosis is not malingery, but a
subconscious simulator . . . every hysteric is a simulator
[representing] a milder implication of motive and con-
duct [than found in] the malingerer.

The more moderate view, voiced in Noyes' classic
psychiatric text (1955),9 is
Some hysterical phenomena are on the borderline be-
tween psychoneurotic reactions and simulation and there-
fore come close to malingering. Just where as to aware-
ness, the line between simulation and hysteria should be
drawn is therefore often arbitrary.

As Noyes hinted, malingering itself can be con-
sidered a kind of neurosis.
To begin with, various states can be plainly

defined. Simulation is a state in which a person
assumes pain and disability; it is an imitation of
illness without a cause or organic basis. Malinger-
ing is also a state in which a person feigns illness
but the assumed state may be based on a preced-
ing event-for example, an injury. For practical
purposes the terms simulation and malingering
are synonymous. Exaggeration is a magnifica-
tion of pain and disability. Overvaluation repre-
sents a reaction to pain which may seem feigned
but is not. Functional overlay is an emotional
superimposition on the original symptoms of an
injury or illness. Hysteria-that is, conversion
hysteria-is a physical representation of an emo-
tional conflict.
One further condition requires consideration

in these distinctions, namely psychophysiological
disorders, defined in the American Psychiatric
Association's DSM II as "caused by emotional
factors ... usually under autonomic nervous sys-
tem innervation. .*.".(p48) Examples are parox-
ysmal tachycardia, hyperventilation, irritable
colon and the like. Here the autonomic nervous

system produces symptoms commonly associated
with anxiety in which the condition is neurogenic
and not primarily psychogenic.
A Gradient of Psychiatric Reactions

Obviously, an infinite variety of overlapping
occurs in these conditions. The task of differenti-
ating each reaction is made more difficult by the

fact that a gradient exists in reactions to pain
and disability, starting with simulation, followed
closely by malingering, exaggeration and overvalu-
ation and, finally, functional overlay and hysterical
neurosis. The gradient parallels changes in moti-
vation from conscious maneuvering to the influ-
ence of preconscious and unconscious mechan-
isms. The first three steps in the gradient are
characterized by goals of primary gain and the
last three by goals of secondary gain. The legal
problem is determining the validity of each reac-
tion in relation to court settlements and awards.
The psychiatric problems, more narrowly, become
the degree of stress on the ego caused by the
injury or illness.
The medical experts' task is to measure devi-

ations from normal as it is understood by the
examiners. In essence, the task involves interpret-
ing how much emotional reaction is normal. Gen-
erally, such interpretations are based on medical
knowledge derived from vast experience with
illnesses and injuries and tinctured by varying
degrees of intuition. In such cases, intuition is
sometimes aided by a physican's personal experi-
ence with injury as well as a complex syncytium
of social attitudes, cultural influences and biases.
In any event, the judgment is generally regarded
as correct and is used to establish the amount of
pain and disability a patient may suffer from a
particular injury. It is fair to say that this estima-
tion of the intensity and duration that a patient
should have suffered has been relied on by the
courts.

There is a problem with the concepts of aver-
age and normal in relation to the highly subjec-
tive character of pain. Webster's Third New
International Dictionary defines normal as "con-
formed to a type, standard, or regular pattern"
and the Oxford English Dictionary defines it as
"according to a norm." Koranyi,10 in a recent
article, "The Normal and Its Deviations," tried
to find acceptable criteria for normality in meas-
uring mental reactions. He quoted, among others,
Marie Jahoda's attempt to define normality as
"Absence of mental illness, normalcy of be-
havior, adjustment to environment, internal unity
of personality and correct conception of reality."
From this tautologous statement and other more
cryptic definitions, Koranyi concluded that the
concept of normality is a "known ambiguity."
However, lawyers, physicians and others recog-
nize certain dimensions of normality. To this am-
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biguity we may add that reactions to pain and
disability are highly individual and each patient
regards his reaction as normal.

Effects on Body Image
This attitude is not necessarily meretricious or

self-seeking. It receives force from a preoccupa-
tion with the effects of injury on the body image.
Paul Schilder," working with Henry Head's con-
cept of postural model (body schema) that is
built up of sensory impressions including pro-
prioceptive sensations, studied body-image dis-
tortions in patients with organic and psychological
disease. He showed how intoxication, injury, brain
disease, as well as neurosis and psychosis, altered
the body image, the "tri-dimensional image every-
body has about himself." The optic, tactile, pro-
prioceptive and vestibular sensations, which make
up the body image, form a gestalt which lies
quiescent in the psyche until a disruptive event
distorts the image and brings it to consciousness.
Such distortions give rise to varying degrees of
anxiety. Common examples are seen in intoxica-
tion by alcohol (hallucinosis),'2 and in toxic states
from methaqualone, phencyclidine (PcP) and
the like. Sensations are at first exhilarating, then
become alarming as enlargement of the head,
lengthening or shortening of the limbs, space and
time expansion or contraction, and anesthesia or
paresthesia distort the body image. Rupture of
body-image integrity jars a person's narcissism
(primary narcissism in Freud's terminology) and
results in anxiety and panic.

Pain added to the dysesthesia outlined above
enhances anxiety from body-image distortion.
Pain within or on the surface of the body fre-
quently brings about an overemphasis of the in-
jured area. To the patient an aching gut is all
absorbing; edema appears enormous; hemorrhage
is frightening; a fracture is irreparable. A suffer-
er's immediate reaction is to physically protect
the area injured. A parallel psychological reac-
tion (Schilder) is neglecting sensations from the
rest of the body in favor of those from the
injured area-that is, the libido flows to the
painful organ. Gestalt psychologists explain this
automatic mechanism as a move of the injured
part into the foreground of perception. In mod-
ern psychiatric parlance (1978)13 the "fixed
mechanical-organic belief structure with regard
to bodily functions and malfunctions" is stimu-
lated. Therefore pain, when persistent, brings

the body-schema distortion closer to the percep-
tive ego. The series of psychological events
sketched above forms the basis for functional
overlay.

Sociopsychological Aspects
In addition, certain sociopsychological attitudes

support the development of functional overlay.
A patient who suffers disability and pain has an
alteration in his social attitudes, the so-called
"personality change." Workers in pain clinics
have observed the same realignment of life pat-
terns in patients with the chronic intractable be-
nign pain syndrome (CIBPS). Here, in the absence
of demonstrable disease or physiological abnor-
mality, "pain is both a function of and a stimulus
to abnormal illness behavior" (Sternbach). Pin-
sky'4 expresses the predicament as "The CIBPS
patient seems to have ongoing pain and suffering
as its corner stone, accompanied by progressive
psychosocial upheaval. . . ." When a patient with
chronic intractable benign pain syndrome is in-
volved in litigation, certain specific sociopsycho-
logic trends can be identified. The most notable
is resentment, particularly in cases in which the
accident was unanticipated and caused pain.
A patient projects his hostility, whether sup-

pressed or expressed, on the "enemy," an equip-
ment failure, uncontrolled drivers, assailants or
fate. These attitudes expand to include the
third parties (insurance companies), attorneys
on both sides, the legal system, examining phy-
sicians and the courts. Attitudes related to para-
noia that are not truly delusional spread to so-
ciety. Long repressed hostilities based on previous
accidents surface and a patient's personality takes
on a fixed stance of irritability and vague anti-
sociality. The trauma patients are depressed, im-
patient, and alternately belligerent toward and
dependent on the physician. They address them-
selves unconsciously to the community through
irritability toward the family, medical personnel
and attorneys. In the medical office, a patient's
irritation is shown by lack of cooperation during
an interview or examination, questioning the com-
petence of the examiner or open opposition. On
the other hand a patient may be cloying, passive
or ingratiating: he becomes resigned to numerous
examinations, depositions and conferences re-
quired in complex medicolegal problems.

If hostility is aroused in a patient by time-
consuming negotiations, attorneys may suspect
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that the patient is feigning illness or has excess
interest in financial awards. If a patient is re-
signed, attorneys may suspect that the patient's
condition is hysterical. Experience with hundreds
of trauma patients has shown that the intricate
reactions and counterreactions indigenous to the
local process do influence functional overflow.
From a patient's position, it is undeniable that a
sufferer of an accident is equipped with less
strength of ego to face his problem after the
injury.
What emerges is the concept that functional

overlay represents a complex sociopsychological
reaction compounded of unconscious dependence,
anxiety from body-image distortion, resentment
and a revival of faintly paranoid attitudes toward
society in persons involved in accidents. It should
not be confused with malingering or conversion
hysteria.
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Accessibility Policy for Customer Service

Introduction

The Workplace Safety and Insurance Appeals Tribunal (“the Tribunal”) is committed to providing 
an accessible and inclusive environment in which all persons have equal access to its services and 
can participate fully in their appeals, particularly at their hearings. 

In accordance with the Accessibility for Ontarians with Disabilities Act, 2005, and Ontario 
Regulation 429/07, “Accessibility Standards for Customer Service”, the Tribunal has established the 
following policy, practices and procedures governing the provision of its services to persons with 
disabilities. The Tribunal has made every effort to ensure that the policy adheres to the core 
principles of the Regulation, which are:

•	 Goods or services must be provided in a manner that respects the dignity and independence 
of persons with disabilities.

•	 The provision of goods or services to persons with disabilities and others must be 
integrated1 unless an alternate measure is necessary (permanent or temporary) to enable a 
person with a disability to obtain, use or benefit from the goods or services.

•	 Persons with disabilities must be given an opportunity equal to that given to others to obtain, 
use and benefit from the goods or services.

Application of the Policy

This policy applies to all of the Tribunal’s services. The Tribunal, using reasonable efforts, 
will provide equal access for all individuals, including parties to appeals, witnesses and 
representatives, to fully participate in its processes.

This policy applies to all Tribunal staff and members. The term member is used to designate all 
adjudicative positions at the Tribunal.

This policy is available on the Tribunal’s website at www.wsiat.on.ca and in various accessible 
formats. If you would like to receive a copy of the policy in an alternate format or a paper copy, 
please contact the Tribunal’s Call Centre at: 416-314-8800; Toll Free: 1-888-618-8846; TTY: 
416-314-1787. Copies of this policy are also available at our Reception Desk at 505 University 
Avenue, 7th Floor, Toronto.

Accessibility Features

The Tribunal has undertaken measures to promote a barrier-free environment and to meet 
accessibility needs. These measures are in addition to specific accommodations that may be 
requested on a case by case basis.

1 Integrated services are those that allow people with disabilities to fully benefit from the same service, in the same 
place and in the same or similar way as other customers.

Policies

Page 1

 Page 1
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The Tribunal’s offices are located at 505 University Avenue, 7th floor, in Toronto. The building 
is located close to the St. Patrick and Queen’s Park subway stations. The Queen’s Park subway 
stop is wheelchair accessible. The building’s front doors and elevators are accessible to 
wheelchairs and other mobility devices, as are the Tribunal’s public spaces such as its hearing and 
mediation rooms, washrooms and library.

The Tribunal’s Call Centre staff is available from 8:00 am to 5:00 pm to answer inquiries 
regarding our process and the status of appeals. Our Customer Service Representatives and 
Information Officers can respond to telephone calls via our TTY line at (416) 314-1787, or 
through the Bell Relay service.

All of the Tribunal’s information materials, forms and notices to the public are available in print 
and on the Tribunal’s website, which follows the W3C Web Content Accessibility Guidelines. 
All documents created by the Tribunal are available, on request, in alternate formats to 
accommodate disability related needs.

Requests for Accommodation

Requests for accommodation are considered on an individual basis and every reasonable effort is 
made to accommodate requests. 

Tribunal staff will work with persons with disabilities to make the Tribunal’s services accessible 
in relation to the need for accommodation. In order for the Tribunal to respond appropriately 
to requests, persons with disabilities may be asked to provide additional information about their 
accommodation needs. The Tribunal will be sensitive to the privacy concerns of those persons 
who seek accommodation.

Hearings

Requests for accommodation for hearings (in Toronto or at regional centres) can be made at 
any point in the appeals process, either in writing or by phone. For hearings that are not yet 
scheduled, parties may contact the staff person assigned to their file, or they may contact the 
Tribunal’s Call Centre. For cases with a scheduled hearing date, parties should contact the 
Tribunal’s Appeals Administrator:

Appeals Administrator 
Workplace Safety and Insurance Appeals Tribunal 
505 University Avenue, 7th Floor 
Toronto ON M5G 2P2 
(416) 314-8800

Accommodation requests should be made as soon as possible so that appropriate arrangements 
can be made in advance of the hearing. With adequate notice, the Tribunal is able to provide 
visual interpretation services such as American Sign Language (ASL) and langue des signes 
quebecoise (LSQ), real time captioning and audio amplification.
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General Accommodation Requests

Requests for accommodation for non-hearing related matters can be made in writing or by 
phone and will be considered on an individual basis. For general accommodation requests, 
please contact:

Accessibility Coordinator 
Workplace Safety and Insurance Appeals Tribunal 
505 University Avenue, 7th Floor 
Toronto ON M5G 2P2 
(416) 314-8800

Use of Assistive Devices

Persons with disabilities who require personal assistive devices will be permitted access to 
these devices while attending hearings at the Tribunal’s premises at 505 University Avenue and 
while at regional hearing centres. When requested, the Tribunal will work with individuals to 
accommodate the use of personal assistive devices, but will not provide these devices. 

Use of Support Persons2

The Tribunal recognizes that persons with disabilities may be accompanied by a support person 
to assist with communication, mobility, personal care or medical needs. Support persons may 
accompany persons with disabilities at the Tribunal’s premises at 505 University Avenue, as 
well as at regional hearing centres. Persons with disabilities may have access to their support 
person at all times while accessing the Tribunal’s services. The Tribunal does not arrange for the 
provision of a support person.

Use of Service Animals

Persons with disabilities who use the Tribunal’s services and who rely on a guide dog or other 
service animal, will be permitted access to the Tribunal’s premises at 505 University Avenue 
and while at regional hearing centres and are permitted to keep their service animal with them, 
unless the service animal is legally excluded by law. If an animal is legally excluded, the Tribunal 
will work with persons with disabilities to provide other measures to allow them to use or 
benefit from the Tribunal’s services.

Notice of Service Disruptions

If there is a disruption to the service or facilities that the Tribunal normally provides to persons 
with disabilities, the Tribunal will provide notice of the disruption to the public as soon as it 
is able to do so. The notice of the disruption will be posted on the Tribunal website when 

2 Support Person = in relation to a person with a disability, another person who accompanies him/her to help with 
communication, mobility, personal care or medical needs or with access to goods or services. The use of a support 
person is not intented to affect the licensing requirements for paralegal representatives under the Law Society Act 
(R.S.O. 1990 c.L.8.) and By-Laws.
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practicable, and will outline the reasons for the disruption and the expected duration of the 
disruption. The Tribunal will provide a description of alternate facilities or services that are 
available during the disruption.

Training

The Tribunal will provide training to staff and members in the provision of its goods and services 
to persons with disabilities. This training will consist of:

•	 A review of the Accessibility for Ontarians with Disabilities Act, 2005, and the requirements of 
the Customer Service Standard (Ontario Regulation 429/07).

•	 A review of the Tribunal’s Accessibility Policy, practices and procedures regarding the 
provision of its goods or services to people with disabilities.

•	 How to interact and communicate with people with various types of disability.

•	 How to interact with people with disabilities who use an assistive device, service animal or a 
support person.

•	 How to use equipment or assistive devices available on our premises or that the Tribunal 
uses to provide goods or services to people with disabilities.

•	 What to do if a person with a particular type of disability is having difficulty accessing our 
goods or services.

The Tribunal will provide training to new staff as soon as it is practicable to do so and will 
provide updated training to staff when there are changes to the Accessibility Policy. The Tribunal 
will maintain a record of the training provided to staff and members and the dates that training 
was received.

Feedback
Comments or complaints about the accessibility of the Tribunal’s goods or services or about ac-
commodation provided by the Tribunal may be made via the Tribunal’s website, by mail, by fax, 
or by telephone.

Website:  www.wsiat.on.ca

Mail:   Accessibility Coordinator 
  Office of the Vice-Chair Registrar 
  Workplace Safety and Insurance Appeals Tribunal 
  505 University Avenue, 7th Floor 
  Toronto ON M5G 2P2

Fax:   (416) 326-5164

Call Centre:  (416) 314-8800; Toll Free 1-888-618-8846; TTY: (416)314-1787
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Consolidated Provincial Practice Direction
Notice of Amendment: Part I D (Settlement Conferences) and Part I E (Trial Management Conferences) 
were added on April 28, 2015 and come into effect on May 1, 2015.

This Practice Direction governs proceedings in the Ontario Superior Court of Justice, province-wide unless stated 

otherwise, effective July 1, 2014.

This Practice Direction supersedes all previous province-wide Practice Directions issued prior to July 1, 2014, 

which are hereby revoked.

Counsel and parties are advised to refer to the relevant Parts of the Consolidated Practice Direction for Divisional 

Court Proceedings, as well as the applicable region-specific Practice Directions which are also available on the 

Superior Court of Justice website at: www.ontariocourts.ca/scj.

Part I: Family Proceedings in the Superior Court of Justice

1. This Part applies to all Family Proceedings in the Superior Court of Justice in Ontario, except where noted 

otherwise. Counsel and parties are advised to refer to the relevant region-specific Practice Directions that 

supplement this Part.

A. Dispute Resolution Officer Program

Application

2. Paragraphs 3 to 17 of this Practice Direction apply to all Dispute Resolution Officer (DRO) Programs in the 

Ontario Superior Court of Justice, including existing permanent programs, pilot projects, and any future 

programs.*

* As of July 1, 2014, DROs are available in the Central East Region at the Newmarket, Durham and Barrie judicial centres, the Central West Region at the Milton 

and Brampton judicial centres, in the Central South Region at the Hamilton judicial centre and in Toronto at 393 University Avenue.

Role and Conduct of the DRO

3. DRO lawyers hearing case conferences must be appointed by the Regional Senior Judge and the Senior Family 

Judge, pursuant to Rule 17(9) of the Family Law Rules.

4. DROs shall:

a. hear all first case conferences for motions to change under Rule 15 of the Family Law Rules; and

b. complete a “Screening Report” after the conclusion of each DRO Case Conference, which will be included 

as part of the court file.

5. DROs may:

a. hear first case conferences on matters other than motions to change only when referred to the DRO by a 

judge and when such matters are scheduled to DROs after all first case conferences on motions to change 

have received priority in scheduling;

b. attempt to identify, resolve or settle outstanding issues on a consent basis;

c. assist parties in organizing their issues and disclosure documents in order to make the case “judge-ready”; 

and/or
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d. assist parties in obtaining a signed consent order from a judge, where the parties have consented in writing 

at the DRO Case Conference.

6. DROs shall not:

a. write consents or draft orders on behalf of parties;

b. make orders, on consent or otherwise; or

c. award costs.

Role and Conduct of Parties Appearing before a DRO

7. Rule 17 of the Family Law Rules applies to case conferences including those heard by a DRO pursuant to Rule 

17(9).

8. Parties attending a DRO Case Conference (DRC) must therefore comply with the document requirements under 

Rule 17 of the Family Law Rules, including advance filing of:

a. a case conference brief, which on a motion to change should at minimum include: 

• a copy of the previous order that is the subject of the motion to change;

• documentation supporting the “change in circumstance”;

• a description of the change being sought;

b. any relevant disclosure documents; and

c. a Form 14C Confirmation Form, filed not later than 2 pm, two business days prior to the date scheduled for 

the DRC.

Scheduling DRO Case Conferences (DRCs)

9. Wherever possible, motions to change will receive priority over other matters when DRCs are scheduled.

10. Wherever possible, litigants will receive the most immediate, next available date/time, accommodation may be 

made for reasonable conflicts.

11. Wherever possible, in advance of a DRC Hearing Date, the DRO will be advised of confirmed parties, in order 

to prevent any potential conflicts of interest.

DRO Screening Reports

12. At minimum, DRO Screening Reports shall include the following information, although additions may be made 

locally:

a. Name of DRO;

b. Whether parties were represented or unrepresented;

c. Whether the matter was scheduled before the DRO was a case conference on a motion to change or a case 

conference on an issue other than a motion to change;

d. Indication of whether the DRC was (1) “fully settled”, (2) “partially settled”, (3) resulted in no resolution, (4) 

resulted in disclosure only, upon conclusion;

Page 2 of 15Consolidated Provincial Practice Direction | Superior Court of Justice

10/20/2015http://www.ontariocourts.ca/scj/practice/practice-directions/provincial/

Volume III - Page 170 of 198



e. Identification of any issues resolved and/or agreed upon for consideration by a judge,

f. Identification of any outstanding issues if only (1) “partially settled”, (2) only disclosure arranged, or (3) no 

resolution;

g. Timelines for matters that must be completed (ie/disclosure by certain dates) by the parties, if issues were 

not resolved during the DRC; and

h. Indication of whether or not the conduct of any party has frustrated the objectives of the DRC.

13. A judge presiding at a subsequent court event for the parties may rely on the DRO’s notations in the Screening 

Report, after hearing submissions on the issues, in determining if costs are appropriate.

Next Steps after the DRC

14. Wherever possible, on each DRC Hearing Date, at least one judge will be available to review any consent 

orders, minutes of settlement, or temporary orders arising out of the DRCs from the day’s list. Where these 

settlements are reached at the end of a DRC, all efforts will be made to ensure parties and counsel will receive 

a judicial response on the same day as their DRC.

15. Upon completion of a DRC, parties shall be permitted to schedule as a next step:

a. a motion in front of a judge;

b. another case conference in front of a DRO if necessary;

c. a case conference in front of a judge; or

d. a settlement conference in front of a judge.

Local Schedules & Procedures Regarding DRO Programs

16. Parties attending DRCs in their respective court locations should also consult their local courthouse for any 

specific local procedures.

17. Local DRO Schedules in each relevant court location will be provided in the DRO Schedule Annex, available on 

the Superior Court’s website at: www.ontariocourts.ca/scj/practice/practice-directions/annex/.

B. Often Cited Family Law Cases

18. Paragraphs 19 to 22 of this Practice Direction apply in all Regions except the East, Central East and North East 

Regions.

19. A list of Often Cited Family Cases for Family Matters containing cases frequently relied on is now supplied to 

each judge who sits on the Family Team. There will be additions to, and deletions from, the list from time to 

time. An up-to-date list is available on the Superior Court of Justice website at: 

www.ontariocourts.ca/scj/practice/practice-directions/list.

20. The cases in question appear on this list under various headings or topics which are not in any way intended to 

provide legal advice.

21. Parties in family law proceedings in the Superior Court of Justice in the Central West, Central South, Northwest, 

Southwest, and Toronto Regions need no longer include authorities on this list in any book of authorities relied 

on.
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22. However, extracts from those authorities which counsel intend to refer to the court shall be included in the 

factum or book of authorities.

C. Form 14B Motions 

23. Paragraphs 24 to 31 of this Practice Direction apply in all Regions except the Central East, East and Toronto 

Region.

24. The Superior Court’s policy is to support timely case conferences in which parties are afforded sufficient judicial 

time to have a meaningful hearing. However, inadequate judicial resources present a scheduling challenge that 

makes consistent application of this policy across all judicial Regions difficult to achieve.

25. Consequently, in order to assist counsel and parties in making the best use of available conference time, the 

Superior Court will encourage greater use of Form 14B motions whenever it will make the case conference 

process more effective. Form 14B motions allow parties to address certain threshold issues prior to the case 

conference and are designed to streamline conferencing in Family Law proceedings. Such motions are limited 

to procedural, uncomplicated or unopposed matters that will promote the concept of fewer, but more 

meaningful, case conferences. In this respect, Form 14B motions procedures will be guided by paragraphs 26 

to 31 below.

26. Sub-rules 14(4.2) and (10) of the Family Law Rules provide that motions are permissible before a case 

conference, if there is a situation of urgency or hardship, or if the request for relief is limited to “procedural, 

uncomplicated or unopposed matters”. Relief is requested using Form 14B.

27. Before a case conference is held, lawyers and self-represented litigants are strongly encouraged to use Form 

14B to obtain any orders that are needed to make the case conference a more meaningful and productive 

process. 

28. Examples of appropriate orders include:

a. Orders of either a procedural or substantive nature that are on consent, or unopposed;

b. A request for the appointment of the Office of the Children’s Lawyer;

c. Orders to add a party or obtain discovery from a third party;

d. Orders for production of documents, permission for oral questioning or other issues pertaining to discovery;

e. Enforcement of an order to provide information, produce a document or serve and file a financial statement 

or other document;

f. Any other procedural order or direction needed to promote a meaningful case conference;

g. “Uncomplicated” requests for substantive relief.

29. Requests for an order shall be considered “uncomplicated” only if:

a. Oral submissions can be made in five minutes or less for each side; and

b. Affidavit material in support of the request for relief is three pages or less in length.

30. Requests that are without notice, on consent or unopposed will be determined by a judge in chambers. All other 

requests will be determined in motions court or by conference telephone call. The Form 14B should specify the 

court location, date and time for the hearing unless a conference call had been arranged under Rule 14(8).
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31.

1

31.

2

31.

3

31.

4

31.

5

31.

6

31.

7

31.

8

31.

9

31.1

0

31. A copy of Form 14B is available at the courthouse and can also be downloaded from the government website 

at: www.ontariocourtforms.on.ca.

D. Settlement Conferences

The settlement conference is an important step in family cases. The primary purpose of the settlement 

conference is to settle or at least narrow the issues in dispute.

Pursuant to rule 17(5) (g) of the Family Law Rules, if the case is not settled at the settlement conference, one 

of the additional purposes of the conference is to identify the witnesses and other evidence to be presented at 

trial, estimate the time needed for trial and, where appropriate, to schedule the case for trial.

Prior to the conclusion of a settlement conference or of the final settlement conference if more than one is to be 

held, each party is required to complete Part 1 of the new Trial Scheduling Endorsement form. Part 2 of the 

new Trial Scheduling Endorsement form shall be completed as directed by the settlement conference judge 

prior to the conclusion of the settlement conference process.

A trial date will not be made available until the court has reviewed and endorsed the complete Trial Scheduling 

Endorsement form (including Parts 1 and 2).

In exceptional circumstances, the court may provide litigants with a trial date before the court has endorsed the 

complete Trial Scheduling Endorsement form. Where this has occurred, the form must be finalized no later 

than 60 days in advance of the trial in order to retain the scheduled date.

E. Trial Management Conferences

A trial management conference should be held in all family cases that have not been resolved at or before the 

settlement conference.

The purposes of a trial management conference include exploring the chances of settling the case, ensuring 

that the parties know what witnesses will testify and what other evidence will be presented at trial and ensuring 

the accuracy of the estimated time needed for trial.

In lieu of the requirement to file a Trial Management Conference Brief: Form 17E in rule 17(13), the following 

documents must be filed by the deadlines set out in rule 17(13.1):

a. The complete Trial Scheduling Endorsement Form (including Parts 1 and 2, as endorsed by the court) must 

be filed by either the Applicant or the party that requested the conference;

b. Each party must file an offer to settle all outstanding issues; and,

c. Each party must file an outline of their opening statement for trial.

The Endorsement Volume of the continuing record should also be put before the judge at the trial management 

conference.

The final Trial Scheduling Endorsement Form (Parts 1 and 2) shall be filed with or added to the Trial Record 

including each party’s outline of their opening statement. The parties’ offers to settle must not be filed with the 

Trial Record.

Attendance at an assignment court shall not be necessary where a trial management conference has been 

held and the trial date has been confirmed.
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Part II: Proceedings under the Class Proceedings Act, 1992

A. National Database of Class Proceedings

32. The Canadian Judicial Council has endorsed the recommendation of the Uniform Law Conference of Canada 

for the creation of a Canadian Class Proceedings Database to facilitate the exchange of information about multi-

jurisdictional class proceedings. The Canadian Bar Association has announced a pilot project to establish such 

a Database.

33. It is anticipated that similar procedures will be implemented across the country and that lawyers and members 

of the public will be able to search the Database to obtain information about class action proceedings that have 

been commenced in any jurisdiction in Canada.

34. Within 10 days of service or filing, whichever is earlier, a copy of any:

a. originating process; or

b. Notice of Motion for certification (not including affidavits in support); or

c. amendments to the foregoing,

must be sent electronically by plaintiff’s counsel to the National Class Action Database of the Canadian Bar 

Association at the following address:

National Class Action Database

Canadian Bar Association

E-mail: classaction@cba.org

Attention: Kerri Froc

35. A National Class Action Database Registration Form, available on the Superior Court of Justice Website, 

must be used when submitting documents to the National Class Action Database. Please be advised that PDF 

is the preferred format for documents; however, MS Word documents will also be accepted.

B. Provincial Class Proceeding Registry

36. To promote the goals of the Class Proceeding Act, 1992, including judicial economy and access to the courts, 

each Regional Senior Judge has assigned one or more judges to coordinate all class proceedings in that 

Region as the “Class Proceedings Judge”. To increase efficiency and provide a degree of consistency, in 

keeping with the case management approach ascribed to the court by the Act, the Class Proceedings Judge will 

preside over the majority of pre-trial class proceedings motions and certifications in that Region.

37. The purpose of the registry is to ensure that once a class is certified, other members of the same class do not 

attempt to certify a second proceeding.

Assigned Judges

38. The Class Proceedings Judge(s), or other judge assigned by the Regional Senior Judge, will hear motions for 

certification under the Class Proceedings Act, 1992 brought in that Region.

39. The names of assigned Class Proceedings Judges may be obtained from the Regional Managers in each 

Region:
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Region Telephone Fax

Northwest (807) 343-2727 (807) 343-2758

Northeast (705) 564-7813 (705) 564-7902

East (613) 239-1385 (613) 239-1007

Central East (905) 853-4822 (905) 853-4826

Toronto (416) 327-6104 (416) 325-2872

Central West (905) 456-4838 (905) 456-4836

Central South (905) 645-5323 (905) 645-5374

Southwest (519) 660-2285 (519) 660-2294

Originating Process and Court Documents

40. The title or proceeding for every class proceeding shall state that it is a “Proceeding under the Class 

Proceedings Act, 1992.”

41. Every class proceeding shall have appended to the court file number the letter CP, indicating that it is a class 

proceeding.

42. A copy of the originating process of any proceeding commenced under the Class Proceedings Act, 1992 must 

be filed with the Class Proceedings Registry at the Civil Intake Office, 393 University Avenue, Toronto, Ontario, 

M5G 1E6, in addition to the court office in the jurisdiction where the matter was commenced. The originating 

process may be sent to the Registry by registered mail, ordinary mail, facsimile (416) 327-6187, or it may be 

filed.

43. The solicitor of record for the party who commences the proceeding must complete a Certificate of Compliance, 

verifying that a copy of the originating process has been filed with the Registry. The Certificate of Compliance 

must be filed forthwith in the court office where the action was commenced.

Procedure on Motions and other Hearings

44. In accordance with the statutory scheme, the judge hearing the pre-trial motions will case manage the 

proceeding.

Part III: Civil and Family Motions Procedure

A. Factums for Motions

45. The following requirements apply within all judicial Regions of the Ontario Superior Court of Justice for motions 

in civil and family proceedings:*

a. Factums are required for long civil motions and encouraged for all other motions unless otherwise directed 

by a judge;

b. Factums or Summaries of Argument under subrule 17(8) of the Family Law Rules are required for all long 

family motions unless otherwise directed by a case conference judge;
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c. No factum or Summary of Argument may exceed 20 pages, unless leave is granted; and,**

d. The times for service and filing of factums or Summaries of Argument shall be in accordance with the times 

for service and filing of other motions materials respectively under the Rules of Civil Procedure or the Family 

Law Rules, unless a region-specific Practice Direction states otherwise.

46. The following chart sets out the times for short and long motions for civil and family proceedings in each judicial 

Region:

REGIONS SHORT MOTIONS LONG MOTIONS

Central East: Civil, Family Under 1 hour Over 1 hour

Central South: Civil, Family Under 1 hour Over 1 hour

Central West: Civil, Family Under 1 hour Over 1 hour

East: Civil, Family Under 1 hour Over 1 hour***

Northeast: Civil, Family Under 1 hour Over 1 hour

Northwest: Civil, Family Under 2 hours Over 2 hours

Southwest: Civil, Family Under 1/2 hour Over 1/2 hour

Toronto: Civil Under 2 hours Over 2 hours

* The single exception is family proceedings in the Toronto Region which are governed by the Consolidated Practice Direction Concerning Family Cases 

in the Toronto Region.

** In the Toronto Region no factum may exceed 30 pages, unless leave is granted.

*** The East Region has an additional “lengthy” category for long family motions more than 2 hours.

B. Motions to Transfer a Civil Proceeding in the Central East, Central West, Central South 

and Toronto Regions under Rule 13.1.02 of the Rules of Civil Procedure

47. Paragraphs 48 to 51 of this Practice Direction govern motions to transfer under rule 13.1.02 in the Central East, 

Central West, Central South and Toronto Regions.

48. A high volume of requests to transfer civil proceedings to another county, often in another Region, are being 

received in the Central East, Central West, Central South and Toronto Regions. Counsel frequently seek to 

transfer a case, on consent. While the transfer may be appropriate in the circumstances of the case, the onus 

rests with the moving party to satisfy the court that a transfer is desirable in the interest of justice, having regard 

to the factors listed in rule 13.1.02(2)(b). It is not sufficient to bring a transfer motion orally, on consent, or to file 

a consent for an order to transfer a case to another county under rule 13.1.02.

49. The moving party must file a Notice of Motion with a supporting affidavit, as required under rule 13.1.02(2). The 

moving party’s affidavit must address the factors listed in rule 13.1.02(2)(b) and, as part of the relevant matters, 

must identify the current stage of the proceeding (i.e., whether further motions are anticipated in the proceeding, 

whether a pre-trial has occurred or is scheduled, and whether mediation has been held) and why the 

proceeding was originally commenced in the originating county. The affidavit should also address the estimated 

length of trial, whether it is a jury trial, and the number of parties and counsel.
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50. Counsel are not required to provide affidavit evidence about the availability of judges and court facilities in the 

other county to satisfy factor (viii) under rule 13.1.02(2). This factor shall be addressed by the Regional Senior 

Judge in the Region where the motion is brought, after consulting with the local administrative judge or Regional 

Senior Judge for the other county.

51. The Regional Senior Judge, or his or her designate, will hear all motions to transfer. To allow the Regional 

Senior Judge to promptly determine all such motions, they shall be brought in writing. Responding parties are 

strongly encouraged to file and rely exclusively on written submissions to allow the motion to be heard and fully 

determined in writing. If an oral hearing becomes necessary, the motion shall be heard by teleconference 

arranged through the Office of the Regional Senior Judge in the Region where the motion is brought. In addition 

to filing motion material pursuant to the Rules, all parties on a motion to transfer are encouraged to submit an 

electronic, scanned version of their motion materials, saved as a PDF file and submitted on a USB stick 

appropriately tagged or marked indicating the court file number. This will facilitate the ability of the Regional 

Senior Judge to efficiently dispose of these motions, without the delay inherent in physical file transfers.

Part IV: Judicial Management of all Civil Proceedings not governed by 
Rule 77 of the Rules of Civil Procedure

52. Counsel and parties are reminded that all civil proceedings in Ontario, not subject to case management under 

Rule 77, may be judicially managed under the present provisions of the Rules of Civil Procedure.

53. Rule 37.15 provides that if a proceeding involves complicated issues or if two or more proceedings involve 

similar issues, parties and/or counsel who seek an order under the rule may make a request in writing to the 

Regional Senior Judge of their respective judicial Region to have a judge appointed.

54. Pursuant to Rule 48.14, the court will supervise actions that are not set down for trial on a timely basis.

55. Status Notices (Form 48C) will be issued for actions that have not been placed on the trial list or terminated by 

any means within two years after the filing of a statement of defence, indicating that the proceeding will be 

dismissed for delay within 90 days, with costs, unless:

a. the action is set down for trial; or

b. the action has been terminated by any means; or

c. a status hearing judge orders otherwise.

56. Any party who receives the Status Notice may request a Status Hearing, at which the plaintiff must show cause 

why the action should not be dismissed for delay and the court will review the action and may consider the 

range of orders set out in Rule 48.14(8).

Part V: General Practice Directions Applicable to all Proceedings 

A. Gowning for Counsel

57. Counsel are required to gown for all trials, motions and appeals before the presiding judge in the Ontario 

Superior Court of Justice.

58. Counsel are not required to gown for appearances before masters or judges and deputy judges of the Small 

Claims Court (a branch of the Superior Court of Justice).
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59. Counsel are not required to gown before a Superior Court Judge of Ontario when appearing in Assignment 

Court, case conferences, settlement conferences, trial management conferences, trial scheduling courts, or pre-

trials, unless a region-specific Practice Direction states otherwise.

B. Ensuring the Integrity of Scheduled Trials, Hearing and Appeals

60. This section is intended to ensure that trials, hearings and appeals are scheduled on the basis of the 

chronological order in which lawyers make their commitments to appear in court. It has three important 

objectives:

a. to ensure that the trial lists of the Superior Court of Justice and the Ontario Court of Justice are respected;

b. to reduce court delays, the waste of court resources and the unnecessary expense and inconvenience to 

the public brought about by adjournments; and

c. to assist parties in civil or criminal cases in having adequate representation by a lawyer acceptable to them.

Trial Dates

61. Where a date for trial or for the hearing of a matter has been set by the Superior Court of Justice or the Ontario 

Court of Justice, the trial or hearing is expected to take place on that date.

Presumption of Commitment

62. By agreeing to a trial or hearing date, a lawyer is presumed to have made a commitment to appear on that date 

and to be bound not to make any other commitments that would make the lawyer’s appearance on that date 

impossible.

Duty to Inform of Previous Commitments

63. When setting a date for trials, hearings or appeals in the Superior Court of Justice or the Ontario Court of 

Justice, every lawyer has a duty to disclose previous commitments to another court that may conflict with a 

proposed date for a trial, hearing or appeal.

Respect for Previous Commitments

64. In setting dates for trials, hearings or appeals, the Superior Court of Justice and the Ontario Court of Justice, as 

much as possible, shall avoid setting dates that would make it impossible for lawyers to keep commitments 

already made in other courts.

C. Release of Digital Court Recordings

65. This section outlines the policy on the release of digital court recordings. Members of the public, counsel, 

litigants, accused or the media may obtain copies of digital court recordings (hereinafter referred to as “digital 

recordings”) made from Digital Recording Devices (DRDs) of matters heard in open court, in accordance with 

the requirements of this section. The copies of digital court recordings will include annotations.

66. The release of digital recordings will be at the court’s discretion and the use of all digital recordings will be 

subject to any court order and any common law or statutory restriction on publication applicable to the particular 

proceeding.
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67. Unless this section provides otherwise, all persons must execute an undertaking with the court to access the 

digital recordings. The undertaking prescribes the way in which the digital recording is to be used and the terms 

and conditions under which the digital recording is being provided. All digital recordings are subject to the 

prohibition set out in s. 136 of the Courts of Justice Act, which prohibits the broadcast, reproduction and 

dissemination of audio recordings. Any person who contravenes s. 136 is guilty of an offence and subject to a 

penalty, in accordance with s. 136(4) of the Courts of Justice Act.

Application 

68. This section applies to the Superior Court of Justice in Ontario, but does not apply to the Small Claims Court.

Definitions

69. For the purposes of this section, “judge” means: all judges, traditional masters, and case management masters of the Superior Court 

of Justice.

Restrictions on Access to Digital Recordings from DRDs

70. All copies or access to digital recordings are subject to any express order the presiding judge may make. The 

presiding judge may expand or restrict access to the digital recordings in any particular proceeding before him 

or her.

71. Unless a judge of the Superior Court of Justice orders otherwise, no digital recordings are available to anyone in 

the following proceedings:

a. in camera proceedings or any portion of a proceeding that is heard in camera;

b. private or closed hearings (e.g. pursuant to ss. 45 or 151 of the Child and Family Services Act);

c. proceedings subject to a statutory, common law or court ordered restriction on the provision of transcripts or 

digital recordings of the proceeding (e.g., pre-trial conferences held in court with self-represented accused, 

pursuant to rule 28.05(4) of the Criminal Proceedings Rules of the Superior Court of Justice (Ontario), 

proceedings under the Youth Criminal Justice Act; and,

d. case, settlement and trial management conferences pursuant to rule 17 of the Family Law Rules.

Access to Digital Recordings from DRDs

Counsel of Record

72. A counsel of record in a proceeding may obtain the digital recordings of that proceeding upon completion of the 

“Undertaking of Counsel/Licensed Paralegal of Record” and payment of the prescribed fee.

73. Persons attending on behalf of counsel of record may obtain the digital recording if he or she: (i) provides a 

signed undertaking from counsel of record; (ii) signs the authorization included in the “Undertaking of 

Counsel/Licensed Paralegal of Record”; and (iii) pays the prescribed fee.

Litigant or Accused

74. A litigant or accused in a proceeding may obtain the digital recordings of that proceeding upon completion of the 

“Undertaking to the Court for Access to Digital Court Recordings” and payment of the prescribed fee.
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The Media

75. Members of the media, identified on the “Joint Courts’ List of Designated Media for Access to Digital Court 

Recordings” accessible on the Superior Court of Justice website: www.ontariocourts.ca/en/media-list.htm, may 

obtain the digital recordings upon completion of the “Undertaking to the Court for Access to Digital Court 

Recordings” and payment of the prescribed fee.

76. Members of the media who are not identified on the “Joint Courts’ List of Designated Media for Access to Digital 

Court Recordings” may make an application for an order in accordance with this section authorizing him or her 

to obtain access to the digital recordings of the proceeding.

77. The applicant may obtain the digital recordings if he or she: (i) obtains a court order authorizing access, (ii) 

completes “Undertaking to the Court for Access to Digital Court Recordings“, and (iii) pays the prescribed fee.

Members of the Public

78. Members of the public may make an application for an order in accordance with this section authorizing him or 

her to obtain access to the digital recordings of the proceeding.

79. The applicant may obtain the digital recording if he or she: (i) obtains a court order authorizing access, (ii) 

completes the “Undertaking to the Court for Access to Digital Court Recordings”, and (iii) pays the prescribed 

fee.

Presiding Judge, Regional Senior Judge (RSJ) or Local Administrative Judge (LAJ)

80. Copies or access to digital recordings shall be provided, upon request, to the presiding judge for the proceeding 

in which the digital recording was prepared.

81. Copies or access to digital recordings shall be provided, upon request, to the RSJ or LAJ (or his or her 

designate), for administrative purposes, in the absence of the presiding judge. The presiding judge will be 

notified that access or copies of the digital recording were made available to the RSJ or LAJ (or his or her 

designate).

82. Where a judge wishes to access a digital recording from a proceeding in which another judge presided, the 

judge shall obtain the consent of the presiding judge to access the digital recording, subject to paragraph 83 

(below).

83. Where a judge determines that he or she can deal more effectively and efficiently with a case by accessing a 

digital recording from a previous proceeding before another judge, in the same case or a related case, the judge 

can access the digital recording by obtaining permission from the presiding judge, the RSJ, the LAJ, or his or 

her designate, unless it is in the interests of justice to dispense with such permission. In that event, access to 

the digital recording shall be provided to the judge upon request. After access is provided, the judge who has 

obtained access shall notify the judge who presided at the earlier proceeding, if that judge was not notified when 

the issues arose.

Court Services Division Staff and Transcriptionists

84. Copies or access to digital recordings shall be provided upon request at no charge to the following:

a. Court Services Division Staff who require access in the course of their employment responsibilities; and,
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b. Transcriptionists authorized by Regulation 158/03 under the Evidence Act who require access to transcribe 

court proceedings and who have signed an “Undertaking of Authorized Court Transcriptionist for Access to 

Audio Court Recordings”.

Named Administrative Bodies or Organizations

85. Representatives of the bodies or organizations authorized pursuant to a Memorandum of Understanding with 

the Ministry of Attorney General to have access to digital audio recordings may obtain digital court recordings of 

court proceedings related directly to the matters under consideration by these bodies or organizations, upon 

completion of an Undertaking approved by the court and prescribed by the Memorandum of Understanding.

Hearing of the Application

86. Applications regarding access to the digital recording for any ongoing proceeding will be heard by the judge who 

is seized of the proceeding.

87. Applications shall be brought in accordance with the procedural rules that govern the court proceeding.

88. Applications regarding access to the digital recording for any other type of proceeding or for a proceeding that 

has concluded will be heard by the judge who presided at the hearing.

89. Where the judge who presided at the hearing is not available to hear the application or where no particular 

judge is associated with the proceeding, the RSJ, LAJ (or his or her delegate) may hear the application. 

Applicants should be aware that, especially for proceedings that have concluded or proceedings adjourned for a 

lengthy period of time, it may not always be possible to schedule an application before the appropriate judge on 

short notice because a judge may have many ongoing obligations in other proceedings.

90. Undertaking of Counsel/Licensed Paralegal of Record to the Court for Access to Digital Court Recordings can 

be obtained as Word or PDF documents on the Superior Court of Justice Website.

91. Undertaking to the Court for Access to Digital Court Recordings can be obtained as Word or PDF documents 

on the Superior Court of Justice Website.

D. Electronic Devices in the Courtroom

92. This section outlines the protocol on how electronic devices may be used in courtrooms of the Ontario Superior 

Court of Justice by counsel, licensed paralegals, law students and law clerks assisting counsel, self-represented 

litigants, and media or journalists. Note: This section does not apply to persons who require electronic devices 

(or services requiring the use of electronic devices) to accommodate a disability.

Definitions

93. Electronic Devices

For the purposes of this section, “electronic devices” include all forms of computers, personal electronic and 

digital devices, and mobile, cellular, and smart phones.

94. Publicly Accessible Live Communications

For the purposes of this section, “publicly accessible live communications” are defined as the act of using an 

electronic device to transmit information from the courtroom to a publicly accessible medium (e.g. via Twitter or 

live blogs).
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95. Judge

For the purposes of this section, “judge” means:

a. all judges, traditional masters, and case management masters of the Superior Court of Justice, and

b. judges of the Small Claims Court and deputy judges.

Prohibited Use of Electronic Devices by the Public

96. Members of the public are not permitted to use electronic devices in the courtroom unless the presiding judge 

orders otherwise.

Use of Electronic Devices in the Courtroom

97. Unless the presiding judge orders otherwise, the use of electronic devices in silent mode and in a discreet and 

unobtrusive manner is permitted in the courtroom by:

a. counsel;

b. paralegals who are licensed by the Law Society of Upper Canada;

c. law students and law clerks assisting counsel during the proceeding;

d. self-represented parties; and,

e. media or journalists

subject to the following restrictions:

i. The electronic device cannot interfere with courtroom decorum or otherwise interfere with the proper 

administration of justice.

ii. The electronic device cannot interfere with the court recording equipment or other technology in the 

courtroom.

iii. The electronic device cannot be used to send publicly accessible live communications where to do so would 

breach a restriction on publication made in the proceeding. Note: Anyone using an electronic device to 

transmit publicly accessible live communications from the courtroom has the responsibility to identify and 

comply with any publication bans, or other restrictions that have been imposed either by statute or by court 

order.

iv. The electronic device cannot be used to take photographs or videos unless the judge has granted 

permission to do so, in accordance with s. 136 of the Courts of Justice Act.

v. Only counsel, self-represented parties, the media and journalists are permitted to use electronic devices to 

make an audio recording of the proceeding and only for the purpose of note-taking. However, such audio 

recordings cannot be sent from the electronic device.

vi. Talking on electronic devices is not permitted in the courtroom.

Enforcement

98. Anyone who uses an electronic device in a manner that is inconsistent with this section, any orders of the 

presiding judge or that the presiding judge determines to be unacceptable may be:
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a. subject to prosecution for breaches of s. 136 of the Courts of Justice Act, a citation and prosecution for 

contempt of court, or prosecution for other offences;

b. ordered to turn off the device;

c. ordered to leave the device outside the courtroom;

d. ordered to leave the courtroom; and/or

e. ordered to abide by any other order the presiding judge may make.

E. Filing of Judicial Decisions from Electronic Databases and Citation of all 

Judicial Decisions

Filing of Judicial Decisions from Electronic Databases

99. Copies of judicial decisions obtained from approved electronic databases are acceptable for filing provided the 

report of the judicial decision contains paragraph numeration consistent with the numbering of the paragraphs in 

the decision as released by the court. “Approved electronic databases” are databases that are dedicated to the 

publication of judicial decisions (e.g. Quicklaw, CanLII, and Westlaw).

100. Counsel and parties should be aware that judicial decisions posted on electronic databases may be subject to 

correction or editing within a few days of the initial posting and, accordingly, parties should ensure that any 

decision obtained from an electronic database has not been subsequently amended.

Citation of all Judicial Decisions

101. Parties citing decisions from electronic databases should provide the citations for any paper versions of the 

decision in addition to the citation of the electronic database.

102. Parties should provide the date that the copy of any decision was obtained from an electronic database, as part 

of the citation information.

103. For decisions of the Ontario Superior Court of Justice released on or after January 1, 2010, parties should 

provide the neutral citation number (e.g. 2010 ONSC 1) in addition to the other required citations.

Dated: April 11, 2014

Amended: April 28, 2015

_________________________________
Heather J. Smith
Chief Justice 
Superior Court of Justice (Ontario) 
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Access to Transcripts and Access to Justice 
 
Access to Justice requires that self-represented litigants (SRLs) be able, if they 
wish, to obtain a record of a court proceeding they have participated in.1 This is 
to ensure they did not miss hearing something important, and are able to 
comprehensively review what was said in the courtroom. Court hearings 
habitually use legal jargon that those without legal training may not 
understand, and as a result, the import of what is said by either the judge or the 
litigants’ lawyers during the hearing may be missed.  Additionally, emotions 
and stress levels are usually high during a hearing, and sometimes the court 
appearance itself is brief. As a result of these factors it is sometimes critical, or 
at the least very helpful, for SRLs to be able to review what happened from the 
comfort of their own homes without the pressure they faced in the courtroom. 
 
Why We Did This Research 

 
Since the NSRLP’s inception in 2013, self-represented litigants have frequently 
told us that they have difficulty obtaining transcripts of their court proceedings.  
 
This year, we asked for, and gathered further information from, SRLs who 
experienced this process, and heard more about the specific challenges they 
faced. In listening to and reading their stories, it was evident that not only can 
it be very difficult to obtain a transcript, but transcript costs sometimes further 
hinder individual access. The following quotes from SRLs illustrate these access 
issues. 

1 Matters falling under the Youth Criminal Justice Act have restrictions regarding who can access these 

transcripts. This is governed by the Act, specifically section 119 and includes the party, parents of party, 

lawyers of party, the victim to the offence, etc. Youth Criminal Justice Act (S.C. 2002, c. 1, s. 119). These 

restrictions exist to protect the identities of children. In Ontario, "under Section 45(4) of the Child and 

Family Services Act (CFSA), child protection hearings and appeals of child protection decisions are 

closed to the public unless ordered by the court. Access to transcripts of CFSA proceedings may only be 

given to a party to the hearing or a party’s solicitor.” “Court Transcript Standards and Procedures 

Manual.” Section 2.2.9. Government of Ontario, Ministry of the Attorney General. December 12, 2017. 
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In January 2018, the NSRLP began a research project to gather complete 
information on how court transcripts are obtained throughout Canada. This 
required research into the availability, procedure, and cost of obtaining a 
transcript in each province and territory, as no national standard currently 
exists.   
 
We sought to determine how each province and territory deals with requests 
for court transcripts, to track differences and similarities by location, and to 
assess whether there was one method that stood out as being the most efficient 
and conducive to Access to Justice.  

 
During our research, a number of other access issues arose. For instance, there 
is considerable variation in the format in which the courthouse provides a 
transcript; some provide only audio CDs, while others provide the written 
transcript. Some provinces require court transcripts if an SRL’s case is moving 
to the appeal level. There is also significant variation in transcript costs across 
the country. 
 
 
 
 

“My impression is that the Ontario system is well-intended but it is very out-of-

touch with the people it is trying to serve.  It’s obviously not difficult to get a 

transcript if you have the right contacts – but that little black book of phone 

numbers is not something that Joe or Jane Average has access to.” 
 

“I have had many transcript challenges. Aside from the $4.86 per original or photo-

copied page they are charging, they refused to do excerpts (or) provide copies, and 

denied they ever did originals even when the reasons mention they are in the file.” 
 

“The transcript of my trial was almost $2,000 

and I could never have paid for it to address the appeal.” 
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Our Research Process  
 

To address the concerns we hear from SRLs, we set 3 questions to answer in 
each province/territory:   
 

(1) Is it possible to obtain a transcript of the relevant hearing?  
(2) What is the process for obtaining a transcript?  
(3) What is the cost of obtaining a transcript?  

 
We began with a thorough internet search, typically starting with provincial 
court websites. Most of the time this proved effective; however, some provinces 
and territories do not have comprehensive webpages that provide a concrete 
explanation of the process and cost of obtaining a transcript. It was already 
evident at this early stage of our research why many SRLs experience difficulty 
accessing transcripts.   

 
In situations where we were unable to find adequate answers to our 3 
questions via court websites or through other online resources, we turned to 
contacting those involved in the transcription process. For instance, in Nova 
Scotia, we were unable to find information regarding the cost of obtaining a 
transcript. The Nova Scotia Court website provides a list of authorized 
transcriptionists who would provide audio CDs of the court proceedings. So, we 
contacted three of the companies listed and were able to gather more 
information from them relating to the process and cost of obtaining a 
transcript.  
 
In other situations where the website contained little to no information and a 
Google search was insufficient, we telephoned courthouses. This proved highly 
effective in some provinces, but very disappointing in others. Larger provinces 
have automated phone systems, and it is difficult to obtain the information you 
are looking for without speaking to a person who can answer questions. On the 
other hand, in smaller provinces it is generally easier to reach a staff person 
who can answer questions over the phone.  
 
Finally, when telephone calls to courthouses proved ineffective, we turned to 
lawyers practicing in that province who have knowledge of the process. For 
instance, in Quebec and Alberta, we contacted local lawyers who were able to 
provide details that supplemented our information, or filled in the gaps left by 
courthouse websites and/or our follow-up telephone calls.  
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Ultimately, we found the process of answering the 3 basic questions to be quite 
frustrating. While we were eventually able to answer the 3 questions in each 
province or territory using a combination of the above methods, in some cases 
this was a lengthy and confusing process. In addition, some issues remain 
unclear. It became clear to us very quickly why the NSRLP fields so many 
communications on the issue of access to transcripts from frustrated SRLs. 

 
Summary of Findings  
 
In researching litigant access to court transcripts in Canadian provinces and 
territories, we found many differences in procedures and in the costs of 
obtaining a transcript. While some similarities exist, there are far more 
significant differences.   
 
With respect to the first of our 3 questions – is it possible to obtain a transcript? 
– we found the majority of provinces offer access to court transcripts at all court 
levels, with the Alberta and Manitoba Courts of Appeal being the major 
exceptions. We have received numerous complaints from SRLs unable to obtain 
court transcripts from the Alberta Court of Appeal. As well, while provinces and 
territories allow for individuals to obtain copies of their court transcripts, each 
jurisdiction has certain limitations or exceptions to this general rule (typically 
Youth Criminal Justice cases2 and child protection cases). There are yet further 
variations among provinces in relation to whether a member of the public who 
is not a party to the proceedings may obtain a transcript.3 In addition, in some 
jurisdictions, settlement and case management conference transcripts are not 
provided. 
 
The process for obtaining court transcripts varies among the provinces and 
territories, although many start out the same way, with the litigant filling out a 
“request for transcript” form. One major difference we came across was that 

2 See s.119 of the Youth and Criminal Justice Act 
3 For example, in Manitoba, all proceedings except for those under the Youth and Criminal 

Justice Act may be accessed by anyone: http://www.manitobacourts.mb.ca/transcripts/transcript-

information/; in BC, the public is not allowed to access criminal proceeding transcripts, but they 

are allowed to access civil transcripts 

(http://www.courts.gov.bc.ca/supreme_court/media/BCSC_Court_Record_Access_Policy.pdf) 

(Rule 2.1.23 page 16); in Ontario, all court transcripts (other than YCJA and certain restricted 

ones set out in s.2 of the Guidebook) are available to the public. 

(https://www.courttranscriptontario.ca/home/faq#12) 
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some courthouses offer only an audio CD, which the litigant must then take to 
a private stenographer for transcription. Others provide in-house 
transcription. 
 
The cost for court transcripts varies significantly across provincial and 
territorial borders. Some provinces and territories charge per page, others per 
word, while Alberta – we were shocked by this – charges per character. 
Moreover, fee waivers for indigent or impoverished litigants do not generally 
apply to court transcripts4. 
 
There is no single national standard for access to transcripts, and every 
province manages the distribution and production of court transcripts as they 
see fit. This lack of consistency is a significant factor in the distress, confusion, 
and concern surrounding this process, and also demonstrates why SRLs feel at 
a disadvantage when it comes to obtaining copies5: knowledge of the process is 
difficult to ascertain, procedures vary, and the cost of transcripts can be 
extremely burdensome. We believe that this lack of uniformity is a serious 
Access to Justice problem.  
 
Detailed Analysis  

 
1. Availability of Transcripts 

 
Our research showed that court transcripts are available, in some form, in every 
province.  
 
We also believe (from what many SRLs have told us) that access to transcripts 
increases the likelihood of settlement, with litigants able to thoroughly review 
what was said in, for example, a settlement conference, before signing any 
agreement. This is, in part, a practical matter of ensuring understanding, and in 
part, a procedural justice issue, where an SRL will be more willing to consider 
a settlement proposal that they have had the opportunity to calmly review and 
thoroughly understand. Without access to transcripts, SRLs sometimes develop 
theories of unfair treatment (for example, “the court is hiding the truth”), which 

4 For example, in Ontario, see the Fee Waiver regulations (O Reg 2/05); in British Columbia, see the 

Supreme Court Civil Rules, rule 20-5, and the Supreme Court Civil Rules and Supreme Court Family 

Rules, Schedule 1, Appendix C. 
5 As the first quote on page 2 illustrates. 
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are likely the consequence of their inability to check their recollection and 
understanding against a written transcript. 
 
Our research shows that most provinces have exceptions to the general rule 
that individuals can access a copy of their court transcript. For instance, in civil 
and family proceedings in British Columbia, court transcripts are available with 
the exception of case planning conferences, settlement conferences, and trial 
management conferences.6 Similarly, in Manitoba, pre-trial conferences and 
case management conferences are generally not recorded, unless ordered by 
the judge, and thus a court transcript would not be available.7  
 
While there are a number of accessibility issues regarding obtaining a 
transcript, two particularly problematic cases stand out. First, we found a 
significant lack of clarity regarding the availability, process, and cost of 
obtaining a transcript from the Alberta Court of Appeal. We have heard from 
numerous SRLs on this particular issue. We reached out to a lawyer who has 
been practicing in this area for more than 30 years, and he experienced the 
same difficulty as we did in obtaining clarity on this.  We were able to eventually 
confirm that it is possible to obtain a Court of Appeal transcript, but only with 
judicial authorisation (see also below)8. Meanwhile, in Manitoba, Court of 
Appeal hearings are typically not monitored, and as such, transcripts are not 
available.9 Since an individual who wishes to appeal a Court of Appeal decision 
is required to obtain a copy of the Court of Appeal transcript,10 the lack of 

6 Supreme Court Civil Rules, BC Reg 168/2009, s.5-2(7): Proceedings at a case planning conference must 

be recorded, but no part of that recording may be made available to or used by anyone without court 

order.  

Supreme Court Civil Rules, BC Reg 168/2009, s.9-2(2): Proceedings at a settlement conference must be 

recorded, but no part of that recording may be made available to or used by any person without court 

order.  

Supreme Court Civil Rules, BC Reg 168/2009, s.12-2(8): Proceedings at a trial management conference 

must be recorded, but no part of that recording may be made available to or used by any person without 

court order.  
7 “Transcript Information”, Manitoba Courts, http://www.manitobacourts.mb.ca/transcripts/transcript-

information/ 
8 “Order a Courtroom Transcript.” Alberta Courts, https://www.alberta.ca/order-courtroom-

transcript.aspx. 
9 “Transcript Information”, Manitoba Courts, http://www.manitobacourts.mb.ca/transcripts/transcript-

information/.  
10 Rules of the Supreme Court of Canada, SOR/2002-156, s. 38(1)(c): An appellant’s record shall be 

bound and shall consist of . . . evidence, including excerpts of transcripts unless the transcripts are 

reproduced in full in accordance with subrule (2), and affidavits.  

http://laws-lois.justice.gc.ca/eng/regulations/SOR-2002-156/FullText.html - s-38  
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availability or difficulty in obtaining transcripts from the Court of Appeal 
creates another Access to Justice issue for SRLs.  
 
Similarly, in order for an SRL to obtain a transcript for a Family Law Conference 
in Ontario11, the litigant must first obtain a court order, meaning a judge makes 
the ultimate decision on whether a request for transcripts is approved. This 
seems like an unnecessary use of judicial resources. With such large numbers 
of self-represented parties in the system now, accessing transcripts should not 
be a question of law for judges to decide, but instead should be available to 
parties to a proceeding “as needed” to ensure Access to Justice. The same 
criticism would apply to the lack of recording in case management, case 
planning, pre-trial, and settlement conferences in British Columbia and 
Manitoba (above). 
 

2. Procedure to Obtain a Transcript 
 

Early on in our research, it became apparent that the procedures for obtaining 
court transcripts vary significantly among Canadian provinces and territories. 
 
The most common procedure is a variation on a simple application form (often 
called a “Transcript Request Form”) which requires applicants to fill out 
general information regarding their case, including the case file number and 
presiding judge, followed by administrative approval (typically by an 
authorized court transcriptionist or other court services staff person) and 
payment of a fee.  
 
There are also differences in exactly what applicants for transcripts receive in 
response. Some provinces provide litigants with a written transcript while 
others (for instance Quebec and Nova Scotia) provide an audio CD, which the 
litigant then must take to an authorized transcriptionist/private stenographer 
for transcription. This two-step process may extend how long it takes for a 
litigant to obtain a written transcript, which could in turn raise difficulties in 
complying with time limitations with respect to appeals.  
 
Other differences we noted include whether the transcript request form can be 
submitted online, or must be delivered in person. Our research showed that in 
Alberta, Ontario, and Manitoba, transcript request forms can be submitted 

11 “Court Transcript Standards and Procedures Manual.” Section 2.2.11. Government of Ontario, Ministry 

of the Attorney General. December 12, 2017.  
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online or via fax, while in some provinces, for example Quebec and PEI, 
individuals are required to visit the courthouse to deliver the form in-person. 
The latter approach adds to the personal time an SRL must invest in order to 
prepare and file materials, attend court, and so on. It is not clear why electronic 
submission cannot be uniform across the provinces. 
 

3. Transcript Costs 
 

One of the most significant and common concerns voiced by SRLs is the cost of 
obtaining a court transcript. This is unsurprising given that the primary reason 
that individuals become self-represented is their lack of resources to pay for 
legal services, either from the beginning of their case, or as a result of a lengthy 
legal process that has depleted their resources.12   
 
One similarity we observed across most provinces is that the cost depends 
upon the rapidity with which a litigant needs to receive their written transcript. 
For instance, in Ontario, Nunavut, Nova Scotia, Manitoba, and Alberta the faster 
a litigant requires a transcript, the costlier it will be. Two exceptions to this are 
Saskatchewan and New Brunswick, where the cost of a transcript is not affected 
by the time frame in which it is required. However, it is notable that in New 
Brunswick, civil (but not family) litigants must hire a private stenographer to 
transcribe an audio CD (see also (2) above). This may both extend the length of 
time it takes to obtain a written transcript, and in some cases, increase the 
overall costs.  
 
Another broad similarity we observed among the provinces is that most require 
a copy of the transcript (either whole or in part) if a litigant wishes to appeal a 
decision. This may prove a further bar to appeal, since almost without 
exception, the cost of obtaining the transcript must be borne by the litigant. 
There are a few exceptions – for example, as we learned from a phone call with 
the PEI courthouse, in that province the court will bear the cost of producing 
the relevant portions of the court transcript in the event of an appeal from a 
criminal trial.13  
 
Another provincial idiosyncrasy we discovered was that in Saskatchewan, the 
cost of obtaining a transcript for the purposes of an appeal affects how much the 

12 Dr. Julie Macfarlane, “The National Self-Represented Litigants Project: Identifying and Meeting the 

Needs of Self-Represented Litigants”, 2013 at page 12.  
13 Based on information provided by court staff. 
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court charges (it may be more costly).14 In law, appeals are generally permitted 
if a litigant can make the argument that the lower court decision was based on 
a mistake of law or fact. Adding a further logistical barrier by increasing the 
(already significant) cost of obtaining a transcript for the purpose of 
challenging a court’s decision appears contrary to the principle of Access to 
Justice.   
 
In other provinces, there are additional concerns with respect to transcript 
procedures for appeals. There are strict timelines for appealing a decision, but 
many SRLs tell us that they cannot make the decision about an appeal until they 
have been able to see the transcript of the lower court decision. Because the 
speed with which a transcript is required affects the cost in most provinces (see 
above), litigants are under pressure to decide very quickly whether they wish 
to appeal a court decision in order to avoid these increased costs. Having just 
gone through a difficult emotional, financial, and sometimes physically taxing 
trial, SRLs often need time to decide whether they wish to proceed further with 
the case, even if they believe there has been an issue of law or fact that has 
rendered the decision incorrect or unfair. The longer they take to make this call, 
the more money they will end up having to pay.  
 

Some provinces have legislation governing the cost of producing a transcript 
(for example, Ontario and Manitoba),15 and this prevents individual courts from 
setting higher costs. But this is not the norm, and the cost of obtaining a 
transcript varies significantly across the country. The most expensive place to 
obtain a transcript is the Yukon, where the lowest price per page is $13.75.16 
Compare this with Alberta’s pricing, using an average of 2000 characters per 
page (Alberta charges per character), where the cheapest rate will be $8 per 
page. The lowest cost for obtaining a transcript we found was the Northwest 
Territories, where the courts charge a uniform 2.00 per page.17 In Nunavut, 
Manitoba, and New Brunswick, the courts charge $3.00 per page, with a higher 
rate for expedited transcript.18 The total cost of obtaining a transcript can be 

14 “Guidebook for Appellants (Civil & Family Matters)”, Saskatchewan Law Courts, 

https://sasklawcourts.ca/online-help-guide/civil-and-family-matters/guidebook-for-appellants/prepare-

your-documents.   
15 Man Reg 322/87R, s. 8(3)(i).; O Reg 94/14, s. 2.] 
16 “Court Transcripts”, Government of Yukon, www.justice.gov.yk.ca/prog/cs/1028.html. 
17 “Services – Transcripts”, Northwest Territories Courts, www.nwtcourts.ca/Services/transcripts.htm. 

(cost is outlined on the Request Form) 
18 “Transcript Fees”, Manitoba Courts, www.manitobacourts.mb.ca/transcripts/transcript-fees/; “Court 

Fees – Transcripts”, Government of New Brunswick, 
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very high even in provinces with lower charges, depending on the length of the 
transcript.  
 
Among provinces providing audio CDs as opposed to written transcripts (see 
above), there are also cost variations. For example, Newfoundland and Nova 
Scotia charge a flat rate to obtain the audio CD (in Nova Scotia the flat rate is 
$22.57 plus HST19) whereas Quebec charges per minute of recording20.  
 
Whatever the specific price tag in each province and territory, the cost of 
obtaining transcripts at any court level significantly impedes access. Moreover, 
fee waiver regulations do not generally apply to transcript costs. This means 
that in many cases SRLs are unable to review and sometimes fully comprehend 
what has taken place in their hearing, what may be possible in terms of a 
settlement, and whether or not there are grounds for appeal.  
 
Recommendations  

 
We have a number of concerns about current practice in access to court 
transcripts in Canada. There is a lack of uniformity across the country with 
respect to cost and procedure, meaning that the ease and expense of access is 
affected – sometimes significantly – by where an individual litigant resides. In 
some provinces, the procedure for obtaining court transcripts is unclear, in 
others it is complex and cumbersome, and in others the exceptionally high cost 
of transcript preparation raises significant Access to Justice issues. 
 
Every Canadian should be able to expect fair and equal access to their court 
transcripts. Individuals who have legal representation are able to rely on 
counsel for information and explanation about what transpires during court 
hearings, and if they wish or need (for the purposes of appeal) to obtain a 
transcript, they can rely on counsel’s expertise to navigate the procedure. In 
contrast, SRLs are at a clear disadvantage. In addition, represented litigants 
with limited resources may also be unable to afford the additional cost of 
obtaining a transcript. 

www2.gnb.ca/content/gnb/en/services/services_renderer.627.Court_Fees_-_Transcripts.html - 

serviceFees. 
19 “Request for Copies of Audio Recording of Court Proceedings”, Nova Scotia Courts 

courts.ns.ca/FAQs_General/get_transcript_of_trial_pop_up.htm 
20 The cost is $8.95 for the first 25 minutes of recording and then an additional $0.30 per additional minute of 
recording. This information is from a lawyer practising in Quebec. 
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1. Procedure 

 
There is a need for a national standard for access to transcripts. Differences 
amongst provincial procedures are confusing, time-consuming, and expensive.  
 
We recommend that each province and territory develop comprehensive 
online information for transcript requests (Ontario provides a good model21). 
This should include clear instructions and a telephone number and/or an email 
address to enable individuals who have questions to easily contact a regional 
specialist. 
 
A new system for accessing transcripts recently implemented by Alberta22 
appears to provide a good model for a set of basic procedural steps (all online) 
as follows:  
 

(i) Visit the provincial court website, which should be easily accessible 
through a Google search of “order court transcript [insert 
province/territory]”; 

(ii) Review the necessary information, provided in a simple checklist, that 
is required to complete the online form; 

(iii) Complete the request form; 
(iv) Pay the required fee; 
(v) Download the transcript.  

 
Audio CDs are important for visually impaired individuals who would have 
difficulty with a written transcript. However, we suggest that all courts offer 
written transcripts as well, unless a litigant prefers to hire an authorized court 
transcriptionist or private stenographer to transcribe the audio recording. In 
such cases, it would be optimal if an appropriate court services staff person 
could be responsible for sending the necessary information to the private 
stenographer chosen by the litigant. This would avoid placing an additional 
time and stress burden on individual litigants (and especially SRLs). 
 
 
 

21 “Authorized Court Transcriptionists for Ontario.”, Government of Ontario, 

www.courttranscriptontario.ca/home/home. 
22 “Order a Courtroom Transcript.” Alberta Courts, www.alberta.ca/order-courtroom-transcript.aspx. 
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2. Cost 
 

Generally, the costs involved hinder the ability of litigants to obtain transcripts, 
and in some cases, may make it difficult or even impossible for an individual to 
appeal a decision. We propose that a reasonable, uniform, per-page calculation 
of cost be adopted across all provinces and territories, since this is the simplest 
and clearest approach to calculating transcript cost. We also recommend that 
serious consideration be given to including the cost of obtaining a transcript 
within existing fee waiver schemes for indigent litigants. 
 
Conclusions 
 
Despite our concentrated efforts, we still have some unanswered questions as 
a result of discrepancies in local courthouse practices. As well, current 
operating procedures are susceptible to change. What is clear from our 
research is that the problems many SRLs experience trying to obtain copies of 
transcripts amplify their distrust of the justice system and their feeling that the 
system conspires against them, placing many obstacles in their path. The 
following comments from SRLs are typical, and illustrative of this perception: 
 

 
The status quo in relation to access to court transcripts contributes to failing 
public faith in the Canadian justice system. We believe that implementing the 
recommendations above would go a significant way towards addressing this.  
 
 

“The lack of transparency is just a daily part of hiding what is really happening 

in the judicial system . . . Until these really dishonest and non-transparent 

methods of behaviour come to an end, we the public, really do not have any 

actual access to the courts”  
 

“It’s as though they are hiding meritorious arguments and want to hinder you 

from advancing to the next level”  
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